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I. Introduction

On September 8, 1965, 1n the course of a meeting with Mr. Lawvrence V
Meloy, General Counsel for the United States Clvil Service Commission
(hereafter referred to as "the Commission") and Mr. Kimbell Johnson,
Director, Bureau of Personnel Investligations of the Commission, both
offlclally representlng the Commission, representatives of the
Mattachine Soclety of Washington (hereafter referred to as '"the
Soclety"), acting in informal capacity as spokesmen for the homosexual
cltizens of the Unlted States, were invited {(with explicit promise
of a reply from the Commissioners themselves) to make a formal
written nresentation of thelr position and recommendatlons in regard
to the present policles of the Commisslion on the employment of
homosexual ciltlzens by thelr government. Thls document 1s that
presentation.

In our preparation, we have eschewed, although by no mcans
entirely dilscarded, a narrowly and formally legalistic approach.
This 1s made more speclfic in certain explicatory footnotes. The
Commission has chosen to place the matter upon a basis of morals
and mores, vhich, for administration, they have embedded in legsl
machinery. We have also chosen to ground our case upon morals and
mores == broader and more fundamental ones than those utilized by
the Conmlission -~ and uoon certain philosophical principles under-
lying the relationship between cltizen and government in our country.
We have used formal legalisms, to a limited degree, for supnort but
not as an indlsnensable foundation unpon which to rest our casc.

ITI, Posltion of the U. S. Civil Service Commission

The Commission's stand consists of a number of interrelated and
interdependent facets, whicn can adequately be presented as follows:

A. Statute

The President 1s authorized to prescribe such regulations for
the admission of persons Into the Civil Service of the United
States as may best promote the efficlency thereof, and ascer-
taln the fitness of each candldate in respect to age, health,
character, knowledge, and ablility for the branch of the service
into which he secks to enter; and for this purvose he may
employ sultable pecrsons to conduct such lnquiries, and may
prescribe thelr duties and establish regulations for the con-
duct of persons who may receive appolntments in the civil
service.,

B, Resulation

Disqualification of anplicants.
iaj Grounds for disqualification. -- An applicant may be

l. 5 U.8.C. 631




-2-

denicd exanination and an eligible mey bte denled
appointment for any of the following reasons:

* 0% # O % H O O H

(3) Criminal, infamous, dishonest, immorel, or
notorlously disgreceful conduct.?

C. Policy

In explication and implementation of the preceding, the
Commission has sdopted the following:

Homosexuality and Sexual Perversion -- Persons about whom
there 1s cvidence that they have engaged in or soliclted
others to engzage in homosexual or sexuzlly perverted acts
with them, without cvidcnce of rchabilitation, arc not
sultable for Federal employment. In acting on such cascs,
the Commission will consider arrest records, or records of
convliction for some form of homoscxuality or scxual per-
version; or medlecal evidence, admlissions, or other credible
information that the 1lndividual has engaged in or solicited
others to engage in such acts with him. Evidence showing
that a person has homosexual tcndencies, standing alone, 1s
insufficlent to support a rating of unsuitability on the
ground of immoral conduct.3

The Honorsble John W. Macy, Jr., Chalrmen of the Commission
stated:

It is the estaklished policy of the Civil Service Commission
that homosexuals are not sultable for appcintment to or
rctention in posltiorns in the Federal Service.

D. Posiltion
A Comrmission Appcals Examiner stated that:

"-——to reguire cmployecs to work with persons who have
committed acts that are repugnant to the established and
accepted standards of decency and morality can only have a
disrupting effect upon the morale and efficiency of any
orsanization."5

Finally, officials of the Commission have stated thst homo-
sexuals (i.e¢. those performing homosexual acts, even conscnsually
and in privgte) do not meet stendards of fitness for fedecral
employment.

5 C.F.2. 2.106 a(3) (1961); Currently 5 C.F.R, 731.251 (®) (1964)
FPM Subn. (lnt ) 731-71
Letter to the Mattachine Society of Washington, %eptomber ?8 1962
Dew v. Halaby, 317 F. 2d at 587, Fn 10
L. V. Mcley and K. Johnson, in discussion with representatives

of the Socicty, September 8, 1965.
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IITI. Position of the Mattachine Soclety of Washlington

A. Private, consensual sexual actg, of any nature, on the part
of edults

l. Are properly the concern only of the individuals involved

2. DMay presently have been made the concern of those
directly involved in the enforcement of the crinminal law,
but ought not to be so

3. Are not, under any circumstances, the proper concern of
an employer, public or private.

B. Morality and Immorality

1. Are matters of personal opinion and individual religious
helief, explicit tresmass into which by the government is
rrohilbited by the First Amendment to the Constitution

2e Are matters in which enforced conformity to the majority
viow oand precticc is as odious as in religious, esthetic,
political, or other matters.

3« Arc matters in which the private pursult of private
bcliefs bears no possible relevance to eligibllity for
any enployment

C. Eligibllity for Emnloyment

l. Should be o nmatter of beckground, trailning, competence,
on-the-joh conduct

2. S8hould not properly be a matter of private, out-of-working-
hours sexual conduct

D, Confornity, Generally Accepted Standards, Odium

1. American citizens sre under no propver obligation to accept
or to conform to "generelly accepted mnoral standsards
{cven if thcse can be determined) and have the right to
expect no offlcial disadvantage or inferior status as a
consequence of such non-acceptance or non~conformity

2., Ovr governmcnt cannot be granted the privilese of excluding
from public employment members of a minority group merely
because they are, or are claimed to be, odious or repugnant
to the majority

E. It is @ prover role of our government actively to combat

prciudice end discrimination when these are directed agailnst
any group of its citizens

IV, Discussion

A. EBackeground
1. Definition

A horiosexual is defined herein as a person who finds himself or
herself emotlonally and sexually attractcd to mcmbers of the same
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sex, regardless of the amount and nature of the sexual activity
actually engaged in. It is to be expccted, however, that homosexuals,
as so defincd, will usually have engaged in at least some homosexual
acts.

2. Liumbers

(a) In the Gecneral Population

From a careful reading of the "Kinsey Report¥7 and other sources,
frorm discussion with competent sauthorities, and from knowledgeable
observation, it secems that a reasonsble, somewhat conservotive
estinate would place the number of homosecxuals (male and fenale, both)
at about 10% of the non-juvenile population -- some fifteen million
American citizens.

(b) In the Federal Service

We know, from extensive knowledge of and contact with our own

horosexual cormmunity -- knowledge and contact of a kind unavailable
to the government from any other sources which we are aware that the
government is utilizing -- that the scereening procedures designed to

eliminate homosexusls from the Federal Service are almost complctely
ineffective, We feel thet the ineffectiveness of any possible or
conceivable such proceduresis inherent and unavoidable. The Fedcral
Service prescntly includes some 2,500,000 citizens. Therefore,
closec to a quarter-million homoscxual citizens are cemployed by the
govcrnment.,

3. Minority Status

Those grouns which are considered to held the status of sociological
minorities will be found to meet four criteris:

(a) Posgsession of a Unifyinz Cherscteristic -- iembers of
the group possess sone single characteristic or group of closcly
reloted charscteristics, with heterogerieity in all othor sspacts

{(t) Objects of Discrimination snd Prejudice ~- Becouse of
the group characteristic, but not in reasonable, ratiovr:L, or logical
consequence of 1t, the majority looks down upon, and discriminates
adverscly apseinst the individual nmembers of the minority group

(c) Group Culpability -- Minority group members are judged
not as individuals, upon those of thelr own personnl merits and
demerits which are relcvant to the judgment, but as nenters of a
group, every necnber bcaring the consequences and stign: - of the
faults, the wesknesses, and the sins of particular individuals, with
the crcation, in rany instances, of a distorted, non-factusl, but
widely-accentod stecrcotype.

7. Kinscy, Pomeroy, and Martin: PSexual Behevior in the Human
Male" and "Sexual Behavior in the Human Fenalce"
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(d) Possession of a Feeling of Group Identity end

Cohesiveness -- The nembers of the minority group are
sware Of & strong sense of kinship to others in their

group

All of these criteria will be seen to apply to such groups in
our culture as Negroes and Jews, and to those ethnic groups which
5till constitute sogiological ninorities In present-day America --
and to honosexuanls. '

Thus homosexual American citizens constitute our largest national
ninority group after the Negro. Thls statcment will deal with then,
both individually and as a group, from that minorlity viewpolnt.

2. horality, Fitness, Efficliency and Morale

These somewhat disparate concepts arc in thelr relevant applica-
tlions so Interwoven that they will be considered together.

The thene underlying the Commisslons's approach to these matters
seems to be o requirement that citlzens conform, even in matters
most intinetely personal, to what, correctly or incorrectly, 1is
assumned to be the behavioral norn, with penalty9 for nom—eonfornity
being dlsqualification frorn federal employmnent. We cannot grent on
obligation upon the individual citizen to conform in his private,
consensual behavior, to what are allegedly the prevalling standards.

In a soclety, culture, and natlon such as ours, which glory in
thelr plureslisr, a denial of public employment based sinply upon a
menifestation of that pluralisn, but upon no dermonstraoted or denon-
strable relevaoncy to logicol criteria for sultabllity for ennloynent ~-
s denlal, in short, based sinply upon unpopularity -- 1ls arbitrary,
capricious. discrininatory, and cortrory to thie rort horele of
a"ericrn “rincinles and idesls.,

In this veln we find inappropriate and soncwhat offensive, the use
pf the word "rehabilltation! in the policy statement quoted ebove .3

8. Lest thls deronstration of the minority status of the horosexual
citizen be countered by argunents derived from an assertion of
slckness, neurosis, or other pathology, 1t should be clearly noted
thaet in the continulng absence of valld evidence to the contrary,
hoitosexuallty cennot be considered to be a sickness, disorder,
disturbonce, or pathology of any kind.,

9. We recognlze that in a narroﬁly:technical, lezolistic sense,
derlal of Civil Service enployment 1s not a_vpenalty. This 1s a
legallisn for lawyers and courtroons., In any neaningful sense
other than the technically legnlistic, the cltlzen denied o
perticular avenue of erploynent opportunity which he would other-
wlse choose to follow 1s truly belng penalized.e We will use the
tern "wenalty" in the latter sense.
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We do not grent, conceptually, that rehsbilitation applies to
homosexuality and its practice.lC It is our view that the American
cltizen has the seme moral right to be a homosexusl and, privately
end consensually, to live hls homosexuality without penalty or dis-
edventage and free of pressures to convert to the prevalling hetero-
fexuality, as do the Catholic and the Jew, to live as a Catholic or
a Jew, without penalty or dilsadvantage, and free of pressures to
convert to the prevailing Protestantism. The moral imperative upon
vhich this position 1s based is found in the source of much of what
might be considered our offlcial, governmentel, netional morality
send philosophy -- the Declaration of Independence: "...that all
men.sare endowed by thelr Creator with certain unellieneble Rights,
that among these are...the pursult of Haepplness."

It seems clenr thst the characterization of "unfltness" 1s agaln
being used synonymously with "unpopularity." In our country, public
enployment cannot properly bte bzsed upon an individual or group
populerity contest. The individusl citizen has the right to be
personally unpopular, or to be a member of an unpopuler minority,
vithout edverse officlial consequence; the goverument has the strong-
est of morsl obligatlions to indulge such unpopularity, and not only
not to penelize it, but to protect 1it.

Not so to indulge and to protect is to violate normal accepted
standerds of American governnmental behovior, and cnn be considcred
to be immorsl.

Arguments based upon unpopularity, or the very similar "people
are not yet rcady for this" rmay be politicelly expedient but are
morelly reprehensible. One cannot properly 2nd morslly dispose of
(or postpone the exerclse of) the rights of even onc American
citizen -- rnuch less of those of a lorge ninority -- in thet fashion.

It has becomc increscsingly customary in recent years for the
government to 2vold grappling with nony of the truly fundamental
1ssues of the rights of the c¢itizen versus the rights of the

governeent -- or, in different terms, the rights of the ilndividual
citizen versus what are taken to be larger interests of the citi-
zenry, collectlively -- by cavallerly and oft-tines sonewhat cal-

lously disrissing the rights of the individual, through the device

10. In regerd to so-celled "rehabllitetlon, we wish to point again
to the case of Dew v. Helaby.5 In this case the government
gronted that Dew's homosexual acts were ilsolated ones, far in
his youthful past, and represented no continuing course of
action ~- In short that any possible "rehabilitation" was
corpletc. Nonetheless, not only vas Dew disquelified fronm
federel employment but also the governnent defended his dis-
qualificetion and fought his reinstaterent. We cen only con-
cludc thet the phrase in FP¥ Supp (Int.) 731-71 about rehabili-
tation 1s Y"window dressing”, not seriously intended, a2nd that
even one horosexunl ac¢t whonever in one's past it night have
been conmitted (beyond one's nid-teens, if then) is sufficient
in actunl fzct for disqualification.
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of cles=ifyines them as "orivileses" instead of ms the riphts they
orTe. his 1s » tectic of eveszion, the validity snd morellty of
vhich ve cennot sccent, -

feide from cleerly invelld conslderetions of nonulerity ewvd
conformity, snd desvite renezted nointed guestions by us desied
to eliclit frorm the Commirslor statements indicatinz such substonce,
no sutetemce hos ever been river to the assertion that horosexuals
are urflt for federsl emnloyment. :ccordincly we reject thie
ar~uvent,

Similerly, mot only cen ve not sranmt the nronriety of our
oovernment's attemmtline to enforce any warticular. steandard of
morality, or to imnose confornity to such 2 standard as 2 condition
for pubtllc emrnloyment, but, on the contrary, we murt take the nosi-
tion that it 1s required of our ~overnment to irndulpge end to nrotect
the rizht to rnrivete corsensuval denartures from eony stendards of
norelity per se. We o further and stete thet any attemnts by our
Foveriinent to enter the exnlicit fleld of »nrivete consensual morality
ner se& raise osrave questions under the Fourthl-. i inthl2 ard
Tenthi”? simendments to the Federsl Constitutionl®,

11. T™ie _mendinent, dealing with the risht of the citizen to "be
secure areslnet...sesrches end seizurec..." talke~ by 1itselfl,
27°¢ in conjunctlior with the {inth 2nd Tenth .mendrents, 1is
ineresglingly being 1Internreted as the cuerantor of & fundamental
ri«ht to »nrivacy, far broader in extent than the limited literal
mordine of the Amendrment itself.

12, "The enumerastion In the Constitution of certaln rishts shell
not te construed to deny or disncrece others retained by the
neonle,"

13. "The nowers not delenated to the United States by the Constitu-
tion, ror nrohiblted by it to the states, are reserved to the
states resnectively, or to the neonle." (Empnhasis sunnlied)

1+, we recormnize agein here, as ir Footnote 9, sunra, and 21, infra,
thet mony of these epnlications of the rourth, :1irth, snéd Tenth
asmendments Tov ¢ been taken to annly to more formal judicial,
criinel and civil nroceedingss, and perhans less to adminis-
tretive nolicles, esctions, and incuiries of the kind involved
in this stetement, e emnhasize ageln that ve are dealing here,
novever, with besic wrincinles snnroached more from = moralistic
the: fror o legalistic viewrmoint (az2lthoush not without 2 very
strons element of the letter). These nrinciples zre broad ones
ané 1in this context seem indeed to justify the invocation of
the Constitutional Amendments cltec.
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The matter of efficlency 1s a coiln of two faces: the efficlency
of the individual homosexual, and the efficlency of the office in which
he vorks.

Insofar as the homosexual himself i1s concerned we feel it proper
to reject, out of hand, as clearly dispnroven any allegations that
the homosexual employee is inefficient. No demonstration has been
made of any relationship between sexual preference, orlentation,
nropensity -- and conduct -- on the one hand, and Jjob performance,
comnetence, and efficlency on the other. In fact the total lack of
such relationshlp has been showvn clearly.

Insofar as the offlice, or the Service generally, are concerned,
there 1s no significant demonstration (allegations based upon pre-
judiced "armchair theorlzing" notwithstanding) for disruption or
deterioration of efficiency or (usually drawn in in this connection)
destruction of morale. The present and long-continuilng presence of
large numbers of homosexual citizens in the Federal Service, with
no 111 effects, 1s in i1tself sufficient demonstration of the vallidilty
of the position which we take here.

Sufficiently improper behavior on the job by ANY employee, homo-
sexual or other, 1ls a prover ground for dismissal. This 1s an
individual matter, not a class or group one, and in no way related
to homosexuality. It 1s clearly unwarranted to exclude an entire
segment of the populace because = few of its members -- no more,
preportionally, than of the remainder of the population -- might
poseibly lower office efficlency.

The argument that homosexuals must be excluded because they are
allegedly so repugnant to the average citlzen that thelr mere
presence in an office vill supposedly be destructive of morale and
efficiency (quite aslide from the fact that it is a theory, unlemon-
strated and unproven) 1s clearly a violation c¢f the mos! funcamental
precepts upcn which thls country 1s founded, precents w/ich i+ is the
duty of the government to support -- those involving noun-conformity,
individual freedom, dissent (all without adverse consequences),
tolerance, pluralism, alluded to above,

If a Jewlsh zitizen, or a Cathollc one, are empluyecs in an
office with antvi-Semitic or anti-Cathollc employees. the govarnment
will not indulge the anti-Semitism or antl-Catholicism ~- and
properly not. The povernment does not defer to segregatlionist
sentiment in its emnloyment of NMNegro c¢itizens -- and properly not.
Ke fall to see the difference, conceptually and mo:ally, in regard

to homosexual citizens., We do not grant e differe: .. lioral’y
there 1g none, The Commission needs no laws in oré. - . teas: dis=-
crimination -~ only the clear knowledge that <discrimii-irun L

inmmoral. It 1is.

We find it difficult indeed to take serlously arguments supnorting
a nollcy which rewards rather than penalizes those who are proe-
Judiced, and further penallzes those who are slready the vietims of
prejudlice and discriminatlion.



C. Egqunllity of Opportunity

The principle has becone firmly embedded in our national thinking
in recent years thet American cltlzens arc entitled t¢ pursuc their
chosen occupations, in thelr chosen pleces of enployment, subject
only to considerations directly relevant to the employnrcnt 1tself,
and unimveded by obstacles arising from consideratlions of prejudices
and discriminetions basecd upon factors not directly related to the
enployment itself and having to do only wlth the subjective reactlions
of fellow employees end (in thc private-employnent context) of the
enployers therselves.,

While this principle has been applled largely to discrinination
based upon raclel, relliglous, and cethnlc conslderations, it has
clerrly been accented intellectuelly and enotionelly on & far riore
general basis and is beilng extended elsewhere (currently to gendecr).
Since, from excrniination of the Connlsslont's own statements, it will
be secn that the rationale for the excluslon of honosexual citizens
from federal ernploynent rests upon beses hot different in any
resningful way from those discreditcd as bascs for the exclusion of
other minority groups, it 1s difficult to sce how a valld case can
be made for denlal, by the government itself, of full equality of
employnent opportunity to the lerge honosexual mlnority.

We ralse yet another nolnt. In a recent erticlelS by the
Honorntle John W. Macy, Jr., Chalrman of the Comnission, the state-
rnent 1s nmade that: "The federal governiment has becorie the nation's
leading erployer of scientists and enginccers.”

We feel thet the governnent connot lightly close to any groun
(e.g. the honosexual irerlcan sclentist or engineer) its lergest
single avenue of ervloyrnient opportunity. In such a case, therc is
g clesr obligation upon the government to denonstrate adequately the
necesslty for en sction of such rmagnitudc and 1mpact. There is a
burden of proof here which cannot be shrugged off, but which the
governitent has not sadeguatcly shouldecred. We fall to scc how the
governnent can properly deny to these people thelr nejor single
criployrient opportunlty without adegquate derionstroation of & conmpelling
need for that deniesl. o such decrionstration has bcen rnade.

Although this cese provides an excellent example of the effect
of the Comnlission's volicles, wc are not advocating that scientists
end engingers or any other group be placed In a preferred position.
When any group of citizens 1s deniced any opportunity for enploy-
nent -- even one citizen and one Job -- a strong norsl burdcn of
proof rests upon those doing the denying. When the government is
the ennloyer, this rorsl burden beconmes e welghty one, indeed, and
an un~voldable one.

When, without sufficlient reason, any single cltizen or eny group
of the cltizenry 1s placed st any dissadventage in terms of his

15, Macy, J. W., Jr., Sclence, 148, Fo. 3666, 2 ipril 1965, 51
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abllity to esrn his livelihood and to advence hinself, and when,
without sufficlent reason, ony restriction is placed upon the
abllity of any single citizen or any group of citizens to nake
their maxinoun contribution to the society in which they live, our
nation 1s badly the loscr. Horosexuzl citizens arc placed at such
disprdvantagc and under such restriction. The recasons givcn are not
sufficient.

The issue can properly be put norc strongly. Fedcral cmployrient
is no longer o ninor aspect of the national enploynent picture.
The standards sct by the Comnission for federnl enployrent cligl-
bility are becoring increasingly pervasive sand intrusive throughout
the nation. Thc Comnission cennot responsibly ignorc the heavy and
growing inpact of 1ts crployrmient pollicics and practices outside the
Comniission's own beiliwick.

The horosexual citizen is presently in a difficult position in
regard to erploynent. With the growth of direct and indirect federcl
eriployrient, and the increasingly overt adoption of federel standards
everyvherc, he will find hinself, by virtue of closurc to hin of
whole segrents of enployncent opportunity, truly reduced to the lcvel
of second-class citlzenship which this country decrics elsewherc,

The potential effect of the Commissicn's present enployment
policics umon the nation's large horosexual ninority is appalling.
We feel that the Corrmission cannot, in rorallity end in practicalilty,
ignore these ceffects. ;

Mr. Macy, in a staternent which was recently reportecd under the
hersdline: "Civil Service to Press Jobs Equelity Drive" said thet
the Corrilssion "intends to work diligently with thc heads of cxecu-
tive depertrnients and agencles, with a view toward aking the federal
service o showcrse of equal opportunity,'lé

It will be =2 shabby-looking showcase indeed; in whici. equutity of
opportunity is neted out to secne and arbitrarily withhe'd fro.:
others. Mr. liacy has set forth the guldlines clearly. Let tnc
Conmission now rcet the obligation placed upon it therebyl

D. Secnate Docuncnt 241 17

In moderr days, uch of the Commission'®s exnlicis to.ncliaed
policy upon the eiployment of honoscxuel citivens scemg o arlse frorm
Senate Docunent 241. VWe will nct attemot here to refutc in datail
the positions and arguwicnts of that docunent. HMany of 1ts argurents
and clains arce dealt with cffectively but implicltly e¢lsewhere in
this statenent. We note only (1) that the strnted puarpose of the

1'. UYashington Star unevspeper, ¥ovenber 4, 1965, p. A-2

17. Eriployrent of Homosexuals and Other Sex Perveorts in Goveinmnent:
Intcrir Report, Cormriittee on Zxpenditures in Exccutive Lopart-
rents; 8lst Congress, 2nd Session, Scnatc Docunent 241
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subcormittce preparing Docunent 241 was: "To considcr vhy /[the
ciployrcent o£7 homosexuals by the governrment ls undesirsble---"
{eriphasis suoplied). By the usc of the word "why!", rather than
"whcther" thc subcomnittec indlicated that 1t had nade up its mind
in sdvance., £All points and argurents presentcd under such clircun-
stances arc clcarly susncct; and (2) that no horoscxuals as such,
or spokesmen for the honoscxual Ancrican citizenry, testliflcd ot
the closcd hearings upon which the Document is based,

We fccl obliged to reject 1In toto all conclusions drawn in or
derived fron Senate Docurent 241; to suggest that the Commission do
likcwlisc; ond to rcquest, should the nced be feclt for Congressional
sanction for Cornission {(or other Exccutive Branch) policy, that
an objectlve, inpartlal investigatlon be nade, in which spokesnen
for the honoscxual cornmunity play the role to be expected of and by
any group of thc Amgrican cltlzenry in natters which nre dispository
of thelr ovn fate,l

E. Illegellty, Crininality and Arrcsts

We belicve that the relevance of the clcnent of c¢rininality and
11legnlity to the enployrent of honoscxual cltizens 1s acedenic,
has bcen nuch over-enphosized, and has becn uscd as »n poor crutch
to suppnrt an otherwisc wealt position.,

If prrticular, privete, out-of-working-hours conscnsunl acts arc
Indced 1llegnl, thils 1is properly o natter between the cltizen and
those cntrusted with the enforcernent of the crininal lsw. We are
not aware of any ccronstretion of concern on the part of the Con-
riission over the use of contraccptives by narried heterosezual
fedcral enployecs in Connecticut over the elghty-or-s¢ ycars cduring
which such usage wons criminal; nor are we avarc of any concern shown
by the Corrlssion over thce fact thot the sarie acts which are
crininal for homoscxuals are also nc less crininal for nmarricd
heterosexuals, but are exccedingly ceomronly cengaged in by narriced
heternsexunl cnployees. We fcel that such unconcern by the Con-
rmission is indeed the »roper coursc for 1t to follow. There can be
no posslible Justification for vicking and cheowsing arong the groups

18. While, clearly, o sonewhet valid clain can be nade that hono-
scxual cltizens thersclves are not going to be able to play an
objective and inpartinl rcle in any investigoation into the
questions discusscd here, (1) we feel that & necessary part of
any objective, irpartial cvaluation of these rnatters is a
presentation and consideretion of gll sides; the side of thc
horecsexunl citilzen hirself, as presented by the honnscxual
ciltizen himsclf, has not been hecard and considcecred before;
and, (2} wc feel that the horoscxunl cltizen can present beth
facts and vicwpolnts which are neot ntherwlsce available, and

which arc necessary to the mnking »f any valid decisions on these
ratters; and (3) we feel thot just es Negro citizens, Jewlsh
citizens, or citizens of other minorities in our country would
proverly cxpect to have a direct volce in investigatinns
~ffceting then, so should the honosexual cltizen.
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»f the citizenry for whon violaticons of particuler laws or classcs
of laws arc, or ore not, to be disquelifying. In thls regerd, it
should elsn be pointed out that nany states retain on thelr books
harshly punative laws ageainst nisccgenstion -- laws supported by
thelr proponents with the strongest of appeals to norality. We
know »nf no instance in which the Cormmission has uscd such crininal
riscegensntion as & basis for the disqualification of a2 cltizen
from federal enpleoynent.

We find the Cormission's use of the prescnt illegality of sonc
hornsexual acts as o prop upon which to rest o justification of its
policles upen this issue, to be conpletely negated by 1ts policy of
treating the residents of the Stote of Illincisl9 on an equal basis
with the residents of all other states.

Furthcr»re, rmeny particular hormosexual acts are net cririnal in
many stoteg20, but are still used as A basis for disqunlification.
Agaln, this irplies that the cririnality of sonec such scts 1s being
usedrerely aos o shicld behind which to hide a rcluctance to chonge
policlcs in regard to all such acts end toward those performning then.

In acditlon, we find 1t violative of cne of the nost fundorenta
axloms ~f the Anglo-Arerican approach to the relationship betwecn
cltizen and governnent: A ran 1s innocent until proven gullty?l --
te inquire into hils receord of arrests, rather than into hls record

19. Effective January 1, 1962, the proscription sgainst private,
consensuanl horogsexunl acts upon the part of acdults, was renoved
from the Illincis Penal Codce,

20. Uncder the Cririnal Code of the District of Colunbia, for
exanple, only twe particular acts, perforneble by hoterosexuals
as well os by honosciuals, are lllegal. All cother honoscxual
ncts are not illegel, but are nonetheless a boasls for disqual-
ification fron the Federal Service; hetesrescrual citizens
perforning these acts hetercsexually are no iess in violaticn
of the law but do not find thenselves subjected to
disqualification.

21l. Wec arc awore that (2s in the case of the concept of penalty as
discusscd in Foctnete 9 above) this 1s teken vsusclly to apply
only to fornal cririnal prosccutlions and not to adrministrative
proccedlingss. Nevertheless, 1t has becone a comerstone not
only of our entirc philosophy of governrent-citizen relation-
ships in 2ll aspects, but also has becore woven inte the entire
fabric of our cultural phllesophical heritage as applied to all
hunan rciatlionships. In this sense, any disaivantage in any
slightest sense wvisited upon a cltizen becaus : of an arrest,
as distingculshed fron o conviction, 1s truly a-Anericon. In
the sensc thot a violation of rnores is irnocral. o gquestlon
phrascd in terms of arrcests instead of convictions 1s irmmoral
and should never be asked by our governrent.
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of convictions. While the Cormission's question?2, phrased in this
fashion, is offensive to all cltizens with o fceling for the prin-
ciples upen which our Ancricon systen is based, the homosexunl
Ariericen ciltizen finds it porticulerly offensive because the adnis-
slon of an arrcst, cven without conviecticn, can result in scvere
penalty to hin -- inproperly so.

F. The Governmcnt's Role os Leader

In 1960 the Beport of the President's Conmlssion on National
Goals was published —-- o report repudianted 1ln no degree to our
knowlecdge by any succeeding adninistration. In that Report we find
the statement: "One role of governnent is to stinulete changes
of attitude."23 This clearly places the governrent under obligation
to be at the van not in the rear, to be in a position wherein it
leads not lags, in the raking of soclal changes.

Morc recently, Veterons Adrinistrator William J. Driver cornented
publicly (reported under the headline: "CS Seen as Leadcer in Social
Chengc"): "But /the Civil Service/ elso has been dlscovered to be
an instrurent of soclal change, 2 kind of conbination lcver by whicﬂ
large and sormcwhat recelcitrant socisl tasks can be nccorplished, 2
A neore succinet and dircctly pertinent fornulation of what we sce as
the Cornission's proper rolc in this arce would be hard te find.

As this statcrent was being drafted, Mr. Macy statcd that the
Cormission plens:

"A rencwed attack on prcjudlice itself -- with the goal of
eracdlceting every vestige from the federal service. We st
insure a better perceptlion among the nen and wonlen in the
public service. For the goal of cqual result ricans full
acceptonce, not just tolerance of rninority associntes.!"25

Prejudlce is prejudice; tolerance is teclerance; intolcrance is
intolerance. The honesexunl ninority can only inproperly and arbi-
trarlily be onitted by the Conmission from inclusion in the attitud-
innl bencfits flowing fron Mr. HMecy's stoatenent.

22, Stendard Porm 57; 4pplication for Federal Employnent (Revised
¥rrch 1961): Question 37. Have you ever becn arrested, takcen
into custody, held® for investigation or questioning, or charged
by any law enforcenent authority? (You ray omit: (1) Traffic
vinlatirns for which you naid o fine of $30.00 or less;

(2) &nything thet happened before your 1lé6th birthdey. A4ll
other incidents rust be included, cven though they were dls-
rnissed or you nerely forfeited collateral}.

23. Repgrt of the Presldent's Corrission on National Goals{1960},
po

24, Reported in The Washington Post, Federal Diery Colurm,
September 21, 1965, p. B=l

25. Reported in the Washington Dally Necws; 9 to 4:30 Colurn,
Noverber 4, 1965, p. 92
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Cne does not exmect the emnloyment wvolicies of zn enlirshtened
roverrment to le~ with or behind those of unnrocsressive legislatures.
It is rvidely =ccented that lzov lars tehind toth intellectual leader-
shin o1nd scientific knowvledre., One has 2 risht to exnect that a
zoverrment for the weonle &s vell as by the neonle will accent vhat
its intellectuzl and scientific leaders heve for seversl decrdes heen
nreachin~ and vhet is alresdy bein- reflected 1In the legislation and
Jurisnrudence of several jurisdictions -- nizmely that both »nresent law
end attitudes are archeic, unjust, unjustified and unjustifiable;
and that there 1s rno varrsant rvhatever elther for the common allegations
made areinst homoseruals end honocexual conduct, or for the exercise
of discriminstion against homosexusls and the adult practicloners of
nrivete consersual homosexuzl conduct. .Lccordivpsly, vwe ask the
Comrission to remove its strictures upon the emdloyment of homosexual
citizens, and by so dolins to lead the way to an elimination of £11
such strictures.

vie are well arare of the difficultles faced vy the Commission in
dealiny »"ith this question -- it i1s a touchy end potentielly explosive
issve, re feel thet such difficulties end the exnediencies (consistin-
often of little if anything more than irsction) used to cone with those
difficulties cannot mor2lly he made the baels for denyins to any groun
of the citizenry the enjoyment -- here and nov -- of the rights end
nrivileres of all of the citlizenry or for the nostnonement of that
enjoyrent, evern briefly, or for maltin~ second-cless citlzens of any
minority.

e nresent edministretion with forverd-seelns courase zind deternin-
ation hes come to grins construetively rith many of the problems of our
nation. '!le feel it nroner to z=k that the Comnission follow the leed
talkkea by the aduiristration of rhich it is a pert.

There are many voays in vhich these cuestisns can be annrozched 2nd
dezlt with publlely snd poverinentally, by »lezing them in carefully
aind nronerly chosen vhilosophical and conceptusl settings in order to
render them more nelateble to those who misht protest. e feel it to
e In order to supgmest thet continuines dialos between the Commission
and the Soclety, eitered into in wood faith with a2 desire to vork
constructively toverd an early, mes~ingful, nrecticel solution of the
nroblems et hand lecdin~ to & lon: overdue improvement in the status of
the homoseruvel americen cltizen, will serve the rovernment, the nation,
and ites neonle, to the berefit of 211 arnd to the detriment of none.

-Ge Tukliec Summort

~1thourt our nositlon stards ouite sufficliently unon its ovm merits,
1t 1s not irrelevent to molnt out that our view is supnorted by meny
rnose amnroech to thils questior may be corsidered less self-servinn
cnd more disirnterested then ours.
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The .gtional Capltal ..rer Cilvwll Literties Untlon has taken 7z formel
position stronpgly ovnnosiiz:. the Commissiorte nresent molicy.2

The Council on Necliglon and the lioroseruesl, Ine., #n1 organization
cousisting of clerryren and layner, los wublished 2 lons stetenent
vhich, vhile dezlinn »rirerily vith certsiin; loesl mrovlens feced by
the howoserurl in Yaon Francisco &0 others fszced ty homoserurl citlzens
~ener=lly but not relevart to this statement, does indicate clearly
and exnlicltly the Councilts onnosition to present Conmmission nolicy
torard the employment of homoserusls.??

Ir discussion with cler~ymen of the three mejor faiths, duriang the
estetlicshment of the newly forred iWeshivigston (L. C.) ~ree Councll on
Relinrion and the Homoseyuel, 1t becarme wlain that whatever thelr theo-
logicrl 2nd other ennrosches to homrosexuallty iteelf end its nroctice,
ther were uneculvocelly ownosed to the exclusion of homosexusl citizens
from the Federal ‘ervice.

Informal discusslions «ith 2 simwificant nuaber of Congressmen or
nemcers of thelr steffe heve olso irdlceted that, as Individuvals, they
do rot fevor nresent Comrmission policy.

ihe Tody of intelli-ent, informed oninlon onwosins the Coumleslion's
nregsent »ollicy on the employment of homoseruals is ler«e and <roving and
i1s vecoirin~ increesin~ly vocel. The Cornlsslion 111 Tind svhetential
ané welshty suonort in any saction vhich it takes in liberzlizir- its
nolicies o1 the emmloyment of homosexusl cltizens.

Ve ESumiary snd Conclusions

The Comrission's molley arclinst the emloyment of homoserual cltlzens
i1s bosged upon factors rvhich sre tantsmount to little else then a
measure of the controverslality o2d unrconularity of those citizens.
0 shoring of meaningfuvl unfitness has been made; in fact, not ounly
has no showvin~ been mede -- beyond mere theorlizine -=- thet the emnloy-
mert of homosexuels would resuvlt in the loverins of efficlency and
morsle, hut also the erxlstiing presence of 2lirost as meny homosexXusls
s rould Le nresent vere the nroscrintiorn unon thelr emnloymeant dropned,
gseems to iundlcate that the essumntion of lovered efficlency end morale
is grevely in error.

2¢, lecolution of i atlonal Cenital ires Civid) Liberties Union on
redersl nnloyment of llonoseruesls, susust 7, 1825 (~omended).

27. o 2rief ot Injustlces, en indlctmernt of our scciety i its
trestment of ti'e homosexuel; The Council on Relicion and the
Tomosexuel, Inc., san Frencisco, 1965 (:»nended). See me-~es
5 end 11,




1ie Comnission's nolicy szaainet the emnloyuent of hormoserusl
citirens, kteecauce it can Le ond has been delerded unon o bases g
then the vrwonulsrity of such citigenz, is a discerimlrotion ir 2 cless
mith, ev¢ sg morelly ircdefencible 2nd as odious zs thaet directed
toverd embers of the Nepro minority end other of our ;unerical
mivorities.

The Commiscion'e nolicy onainst the emmloyment of homosexvsal citigen:
nust he deened immoresl tecavee in denvings equelity of emnloyiiesnt onHoxr-
tunity uoon rfuch hesses as mere oregudlcc and wrnonulerity, it wviolates
commonlyy accented, modern smericen stendarde of morality. There orce
other rorme than the sexusl; there sre other eccented standerds of
conduect then the seyusl; there is other morelity ard immorslity ther
the serusl. “hese sore more immortant then the sexusl. T“hese rre bel s
violsted hy the Commission in ite nolicies areinet the em»lorment of
hWomosexuel Jierlicea citigens.

the Commisgiont's policy smelnst the employmert of homosexval citizen-
oneretes opeinst the pﬂtiomﬂ7 irterest in thet without wzlidly deion-
streted or deitonstrable wesson the nolicy excludes from the Federal
Service many cltizean ~ho have ruch to offer, closes to many of thes
imortent avenues of ownoxrtunity, ond thereby reduces thelr canccity
toe contribute to society esnd to wation.

secause the presert cituvation 1~ rerard to federal eanloyment of

homoseruel citizers is so clesrly ursetisfectory not only to the
horosexrusl citizenry Involved Dut a2lsc Lo lerge numbers of othew
cltizens; because 01ly a feeble cece 2t best hes beern made to sunnort
nresent Commiscion nolicles and it seewes unliliely that 2 better cese
existes to e nade; beczuse the imnresszion has heern conveyed to urs thst
the Comimission feels & ~rest reluctonce to deal with this cusstion
rithout more sunnort =nd prenarstion; it seems c¢lesr theuv the need
riele for extensive, contiruilne, constructive dislosve 20d comruni-
covlon betireen the Soclety and the Commissior in order to resalve, at o
very ezrly deste, eristing differences betreen the Cowmnission and our
netior's lerae honogeruel dinority.

No roclety con Tte e Great “oeclety vhich writhout valid rerson

syetenaticelly execludes =y minority of 1ts menbers from full ~d egual
Sertiein thu, res Ublflblllt ,» contribution and benefit. UtYhe
Commisslon nme 2 prever folh, ce oiie of the arereies of <uvy coverivaz
rost ir30ftnpt in settings the tonrne #nd the cttitude of the 'OVG““HGWL
a8 o Yhole and@ 1n setting the lead +hich much of the nation will
follos, in seciv~ to 1t not only thet it does nol Dbecorie the ner-
netretor, nernctuvetor and »nurveyoir of nrejudice, buv algo that it

rorlkke cctively znd effectively to elirvinete such wicjudica, dis-
crimination =2nd execlusion or may erist.

VIi. Hecomrendstions

l. Tor the ressons adduced stove ve rvecounend thet nrivate, conser-
cual, ovleol~rvorkin~=nours homosevusl conduct vpon the nert of edults
cence Lo e £ bar to federsl emnloyrent,
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?. Zhould the Commirsion not {iad it Hoggibhle to zwnrooch the
rotter i~ the direct 2.4 Torthri~-ht frehilon of liecommendation 1,
then we recomnmend that:

() i eetive wyorrer of continuine, rea2ninsful, constructive
discussiors ke iritirted »rowmtly betveen the Zociety and the Con-
wiseion i» order, &s cuvicekly as wossikle, to effect H"ecommenrdstion 1.

() If the Commission feels woverrnmentel heerinrs and conference:
on tihe esubject to he necessery, the Comniseion vithin the scone of 1lts
horere ond influvence set into rmotior the coverimentsl machisery to
elicit the holding of imnertial, otjective hearincs and conferencer,
involviis revresentetives of the hoaoseyuesl comawiity.

3. Cr the guestion of the emnloyment of homosgserurls, e recommend
that r= it indeed hes done on other questions the Comnisglon toke the
nrorressive, idealistic, hurone, formré-looliins, coursgaeous role
hieh its ovm nublic stotereats nroclaln for it z2nd which rvould be in
Keeping vith the role tekeir oir many other metters by the adiministirotior
of vhieh the Commissior igs o wezrt.

Aannended: l. oliseiimivetion rozivet the Zm-loyment of Lorrosexusls
2. 1+CuCLU statement
3. crief of Injustices
‘e thy s.re Lomorexual Citizeng PFicketing the U, ». Ciwil
Service Commigegion?





