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Subject: Norten ve Macy — Major Victory over Us Se Civil Service Corrdssion
{Us Se Court of Appeals; De Ce Circuit; No. 21,625, July 1, 1969)

A ngjor victory has been won by American Hormosexuals in the decision by the Us S.
Court of Appeals, Ds C. Circuit, on July 1, 1969, in the case ef Norton v, Ma

and the subsequent decision by the Solicitor-General, in January, 197C, not to appeal
the case te the Us S. Suprane Court, P
Norbon, a GS=1)4 NASA erployee, was discharged in 1963, following an arrest (for a
trurped-up traffic-violation, after police observatn.on of his picking up someone at
Lafayette Square in Washiniton, B. Ce)e The formal basis for the discherge was the
standard allegzation of Mirmoral sonduct", The question of security was explicitly
not an issue, In essencs, Norton was found to be a Hemosexual and to have ehgaged in
horiosexual acts,

By a 2-1 decisien SJudvea David Le Bazelen and Fe Skelly Wright affirning; Judze Edward
~ Ae Tannm dissenting) the court reinstated Norten in his jobe Some notable quotations
fron the declisien are:

%The Goverrment!s obligation to accord due process sets at least minimal
substantive linits on its prerogative t¢o dismiss its epleysess it forbids all
disiissals which arc arbitrary and capricious,t

#The Dus Process Clause may also cut deepm® inte the Govermmentt!s discretion
where a dismissal involves an intrusion upen that ill-defined areca of privacy
which is increasingzly if indistinctly retoznized as a feund=tien ef several
specific constitutiohal protectionse"

"The requi’renerib that there bs a fcauset fer discharje irpeses hisher duties
on the Geve:mment—aswarpleyar than mersly abstaining from vielation of
constitutional rights.”

f—sto have recegnized —- that the employer azency must demonstroty gepe 1+ =

ratienalfvasis! fer its conclusion that a discharge fwill prorote the efficiency
of the serviceln,

"— we must reject (the Govermrentts) centention that once the label tirrmoralt
is plausibly attached to an employeets off-duty conduct, eur inquiry into the
presence ef adequate rational cause for removal is at an end."

%= the Civil Service Cormission has neither the expertise nor the requisite

annointnent te make er enforce absolute 1oral judzments, and we de net
~ urderstand that it purports te do se.

% — the notion that it ceuld be an apprepricte functien of the federal
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bureaucracy to enforce the majorityts conventional codes of conduct in the
private lives of its employees is at war with elementary concepts of
liberty, privacy, and diversity."

WAccordingly a finding that an erployee has done soriething irmoral or
indecent could support a dismissal witpout further inquiry only if all
irmoral or indecent acts of an erployee have some ascertainiable deleterious
offect on the efficlency of the service,."

and finally:

"ewan amency cannot support a disnissal as promoting the efficiency ef
the service nmerely by turning its head and cryfng !shametn,

The Justice Department moved, in late July, 1969, for an en beel rehearing before the
entire 7=judsge Court of Appeals.s The Court denied the Govermnentt!s motion in
nid=Octobers

In mid~Jamuary, 1970, the Soliclitor-General infermed Nortonts attorney that the
Governmont had decided NOT to appeal the case to the Us Se. Supreme Court, thereby
converting the decision into & clear, final victory for Norton. The Solicitor-General
made an interesting and possibly significant corment to the effect that they did not
consider this issue as a very iuportamt onsy anyhows

Norton is now preparing to return to Washington to resume his job at NASA, He will
receive aver $100,000 in gross back pay (minug: pay received in the interim; taxes
corputed on an annual basisj and contingent lawyers! fees).

The decisioh new represents a firm, binding precedent in the D. C. Federal Judicial
Circuit, :

NOTE: Speaking generally, suits a ainst the Federal Government may be brought either
in the geographically appropriate judicial circuit or in Washiniton, D. Co Those
filing such suits whose interest is solely or primarily in winning back their jobs are
advised to oonsider filing in the courts of the B, Co Circuit; those of a more
militart or cause-oriented turn of mind, interested in creating test cases in other
circuits, getting the matter before the U, S. Supreme Court amd resolvinz the matter
for the while country, etc., should consider filin: in their own circuit (possibly
significantly decreazsing their chances of winning thereby, however).

For additional information, write tes Dre Frenklin E. Kemeny; Chairman, Cormittee
on the Federal Goverrment; 5020 Cathedral Avenue, Ne. Wej Washington, D. c, 20016; or
telephone 202-362-2211, Your questions, subhestions, and ocorments are welcome,

(Publication of this series of Memoranda was authorized amd funds appropriated therefor
by vote of the North American Conference of Homophile Ormanlzations in Conference
assempled, in Kansas City, Missouri, in August, 1969).



